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IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/280/98/NJ 

In the complaint between: 

 
Bajikile Sithole Complainant 
 
and  

 
ICS Provident Fund First Respondent 
Mrs B Shabalala Second Respondent 
 
 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 
1. This is a complaint lodged with the Pension Funds Adjudicator in terms of section 

30A(3) of the Pension Funds Act 24 of 1956 (hereinafter referred to as Athe Act@).  

The complaint relates to the payment of a death benefit in terms of section 37C of 

the Act.   

 
2. An investigation was conducted by my investigator, Naleen Jeram. No hearing was 

held in this matter.  Accordingly, in determining this matter I have relied exclusively 

on the documentary evidence, written submissions and information obtained during 

a series of telephonic conversations, all gathered during the course of Mr Jeram’s 

investigation. 

 

3. The complainant is Mrs Bajikile Sithole, the widow of Mr MP Shabalala who during 

his lifetime was a member of the first respondent.  The complainant is represented 
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by Mr A M Denga of Joubert, Scholtz Inc attorneys. 

 

4. The first respondent is ICS Provident Fund, a pension fund duly registered under 

the Act (hereinafter referred to as “the fund”).  The fund is represented by its 

principal officer, Mr N B Hosking.   

 

5. The second respondent is, Mrs B Shabalala, the mother of Mr M B Shabalala, of 

Pomeroy, Kwazulu Natal.  Despite the complaint being served on her and my 

investigator requesting her to respond, Mrs B Shabalala has not responded to the 

complaint.   

 

6. The complainant was married to Mr Shabalala in terms of the customary laws of 

South Africa.  They were residing in the Msihga district under Qamu tribal authority, 

which is ruled by the chief, V.W. Majozi.  Mr Shabalala died on 12 June 1993, at 

which point he was a member of the fund. 

 

7. In terms of rule 6.1.1 (death benefit rule), the benefit available was composed of Mr 

Shabalala’s fund credit plus 4 times his annual salary at the date of his death.  The 

benefit was computed as follows: 

  
Pension Fund Credit      R  8,055.53 

Refund of member=s Provident Fund Contributions  R     544.54 

Employer=s Provident Fund Contributions + Interest  R  1,207.08 

Insured Benefit       R59,321.60 

 

Gross Benefit       R69,138.75 

Less: PAYE       R     609,00 

 

Amount of enclosed cheque     R68,529.75 

 

Thus, the death benefit amounted to R68,529.75 (after tax), which was awarded to 
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the deceased=s mother Mrs B Shabalala, for reasons which will become apparent. 

 

8. The fund raised a point in limine, which in essence objects to my jurisdiction on the 

grounds that the complaint has prescribed in terms of section 30I of the Act.  In this 

regard, the complaint arises as a result of a distribution of a death benefit in 1994, 

which is 5 years prior to the lodging of the complaint with my office.  According to 

Mr Hosking, the complainant was aware of the distribution and even signed her 

consent thereto on 18 April 1994 by making her mark on a letter from Alexander 

Forbes, the administrator of the fund setting out the allocation of the benefit.  He 

further stated that the fund no longer had any records in respect of Mr Shabalala 

and the submissions raised in this matter are based purely on the trustees 

recollection of occurrences.  He concludes that the complainant has not shown any 

good cause as to why the prescription period should be extended. 

 

9. Mr Denga argued that the complainant is illiterate and the above document was 

presented to her by an unknown white person who did not explain the contents of 

the letter.  The complainant signed the letter under the impression that it amounted 

to confirmation of her husband passing away whilst working for the employer.  

According to the complainant, the first time  she became aware of the fact that her 

husband=s benefit was paid to her mother-in-law was only in July 1997 when she 

accompanied her to the bank to make a withdrawal.  The complainant averred that 

at this stage she was informed by her mother-in-law of the death benefit and the 

payment thereof.  Thus, Mr Denga concludes that the three year prescription period 

should only commence from July 1997 onwards. 

 

10. The issue of prescription is regulated by section 30I which reads: 

 
30I. Time limit for lodging of complaints. 

 
(1) The Adjudicator shall not investigate a complaint if the act or omission to 
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which it relates occurred more than three years before the date on which 

the complaint is received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence 

on the date on which the complainant became aware or ought reasonably 

to have become aware of such occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion 

 

(a) either before or after expiry of any period prescribed by this 

Chapter, extend such period; 

(b) condone non-compliance with any time limit prescribed by this 

Chapter. 

 
11. It is common cause that the death benefit was paid on 18 April 1994.  The mere 

fact that the complainant made her mark on the letter setting out the distribution 

does not necessarily mean that she was aware of the distribution. The complainant 

is illiterate, hence, if the contents of the letter were not explained to her she would 

not be aware of the distribution.  From the limited evidence before me I am of the 

view that the complainant was not aware of the benefit in 1994 and there is no 

evidence to doubt that she only became aware of the distribution in 1997.  Thus, 

the three year prescription period should only commence from this date and hence, 

the complaint has not prescribed.   

 

12. However, even if I am mistaken in this view and the complainant was aware of the 

distribution at an earlier date,  I believe sufficient good cause exists to condone the 

non-compliance with the time limits.  The complainant is not only lodging the 

complaint on her own behalf but also on behalf of her three minor children.  In 

terms of section 13 of the Prescription Act 68 of 1969 (regulates prescription for 

civil actions), prescription shall not run against the creditor, who is a minor.  No 

such provision exists in the Act.  However, the fact that normally prescription does 
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not run against minors is a highly relevant consideration in determining whether 

good cause exists.  On the facts of this matter, taking into account that the fund no 

longer has accurate records of what transpired in 1994, the fact that there are three 

minor children involved, I believe good cause exists to condone the non-compliance 

(if any) with the time limits.  
 
13. The payment of any death benefit is regulated by section 37C of the Act, the 

relevant provisions of which as applicable to the complainant reads: 

 
(1) Notwithstanding anything to the contrary contained in any law or in the rules of a 

registered fund, any benefit payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section 19(5)(b)(i) and subject to the 

provisions of section 37A (3) and 37D, not form part of the assets in the estate of 

such a member, but shall be dealt with in the following manner: 

 
(1) If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 

dependant or, as may be deemed equitable by the board, to one of such 

dependants or in proportions to some of or all such dependants. 

 

(b) If the fund does not become aware of or cannot trace any dependant of the member 

within twelve months of the death of the member, and the member has designated 

in writing to the fund a nominee who is not a dependant of the member, to receive 

the benefit or such portion of the benefit as is specified by the member in writing to 

the fund, the benefit or such portion of the benefit shall be paid to such nominee: 

Provided that where the aggregate amount of the debts in the estate of the member 

exceeds the aggregate amount of the assets in his estate, so much of the benefit as 

is equal to the difference between such aggregate amount of debts and such 

aggregate amount of assets shall be paid into the estate and the balance of such 

benefit or the balance of such portion of the benefit as specified by the member in 

writing to the fund shall be paid to the nominee. 

 

(bA) If a member has a dependant and the member has also designated in writing to the 

fund a nominee to receive the benefit or such portion of the benefit as is specified 
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by the member in writing to the fund, the fund shall within twelve months of the 

death of such member pay the benefit or such portion thereof to such dependant or 

nominee in such proportions as the board may deem equitable: Provided that this 

paragraph shall only apply to the designation of a nominee made on or after 30 

June 1989: Provided further that, in respect of a designation made on or after the 

said date, this paragraph shall not prohibit a fund from paying the benefit, either to a 

dependant or nominee contemplated in this paragraph or, if there is more than one 

such dependant or nominee, in proportions to any or all of those dependants and 

nominees. 

 
14. Upon the death of Mr Shabalala the trustees of the fund investigated the 

circumstances and determined that there were five dependants, namely the three 

children of Mr Shabalala, the surviving spouse(complainant) and Mr Shabalala’s 

mother. The grandmother was also the sole “nominee”.  At the time of Mr 

Shabalala’s death, all  dependants were living together with their grandmother. 

 

15. Mr Hoskin sets out the results of the investigation and the reasons for the 

distribution as follows: 

 
... In their investigation the trustees were advised that in terms of Customary Law, in 

circumstances such as these, in the absence of a male member of the household, the 

grandmother is the head of the household.  The head of the household is responsible for the 

support of the other members of household.  On this basis the trustees believed that the 

benefit should be awarded to the grandmother to assist her in supporting the other 

dependants.  The complainant was aware of this and did not pose any objection. 

 

The trustees made the allocation in good faith and they believe that they exercise their 

discretion reasonably.  Given that the surviving spouse and the member were married by 

Customary Law and that the dependants were living together as envisaged in their 

understanding of the Customary Law, the trustees believed that it would be unreasonable to 

ignore Customary Law principles. 

 

In the matter of Mthembu v Letsela 1998 (2) SA 675 (T), the Transvaal Provincial Division 

held that where customary law rules are declared invalid because they offend against public 
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policy, one would be applying western norms to rules of customary law which are still 

adhered to and applied by many African people.  The Court declined to interfere with the 

customary law rules. The Fund submits that this approach is not unreasonable and should 

be followed here as the Complainant clearly adheres to Customary Law rules.  The 

Complainant further indicated her acceptance of the distribution by making her mark on the 

letter advising of same. 

 

Based on the above arguments the fund decided to pay the entire benefit to Mrs 

Shabalala. 

 

16. The complainant was dissatisfied with this decision and alleges that the fund acted 

negligently by paying the entire benefit to the grandmother to the exclusion of other 

dependents.  

 

17. Mr Denga argued that the complainant at this point does not have any income and 

cannot maintain Mr Shabalala’s three minor children.  The grandmother in turn is 

not using the benefit to maintain her and the children.  Instead he argues, she is 

using the funds for her own purposes.  To substantiate this allegation he referred 

me to the bank account of the grandmother which as at 23 April 1997 revealed a 

credit balance of R115,601.56.  He further could not comprehend the rationale of 

the trustees’ decision to award the entire benefit to the grandmother especially in 

the light of the trustees finding that the complainant was capable of taking care of 

the minor children.  

 

18. Mr Denga also referred to section 37C(bA) in terms of which, the board of any 

pension fund has to make an equitable distribution amongst the dependents and 

nominee(s).  He argued the fund should have established a trust to cater for their 

needs which would have avoided the current situation.   

 

19. The complainant seeks an order directing the fund to pay her an amount of 

R68,529.75 (plus interest thereon at the rate 15.5% from 18 April 1994 to date of 



 Page 8 
 

payment),  in her capacity as mother and natural guardian of the minor children.  

She also seeks an order that the amount to be paid to her be claimed from the 

grandmother on the basis that she has been unjustifiably enriched at the expense 

of Mr Shabalala’s dependents. 

 

20. The fund denies that it acted outside its powers.  Mr Hosking, in addition to his 

argument in respect of applicable customary law principles, stated that the 

complainant and the children all lived with the grandmother, the head of the 

household.  As the grandmother was supporting the house, the dependents are not 

excluded from the benefit. 

 

21. He further stated that the fund cannot be held accountable for the actions of the 

grandmother.  That is, the trustees conducted a thorough investigation before 

making any distribution and they could not be expected to predict that the 

grandmother would not utilise the benefits wisely.  He also stated that had the 

grandmother been using the money for her own purposes, it is unlikely the balance 

in her account in 1997 would be over R100,000.00.  He concluded that the benefit 

was awarded to the grandmother not because she was the sole nominee, but 

rather after a thorough investigation it was deemed equitable in terms of section 

37C to do so.  

 

22. Mr Hosking’s further argued that the fund is a defined contribution fund, which has 

no reserves to pay any additional benefit (in respect of this member), should an 

adverse order be made against the fund. 

 

23. As stated, the payment of any death benefit  is regulated by section 37C of the Act. 

 The purpose of section 37C is to protect dependency over the wishes of the 

deceased, which may be expressed in the nomination form or last will of the 

member.  As I stated in van Vuuren v Central Retirement Annuity Fund & M 

Boshoff (PFA/WE/370/99), section 37 specifically restricts freedom of  testation so 
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that no dependants are left without support.  Thus, through the guise of section 

37C, the legislature is advancing an important social protection policy which is left 

in the hands of the board or persons managing the business of pension funds to 

implement.   

 
24. When making an “equitable distribution” amongst dependants the board of 

management has to consider the following factors: 

 

< the age of dependents; 

< the relationship with the deceased; 

< the extent of dependency; 

< the wishes of the deceased placed either in the nomination and/or his last 

will; and 

< financial affairs of the dependents including their future earning capacity 

potential. 

 
25. In making their decision, trustees need to consider all relevant information and 

ignore irrelevant facts. Further, the trustees must not rigidly adhere to a policy or 

fetter their discretion in any other way. 

 

26. In this matter, the trustees have been greatly swayed by the fact that the 

complainant’s life style is subject to the rules of African customs, in terms of which 

the grandmother was the head of the household and responsible for maintaining 

the dependents.  Thus, by awarding the entire benefit to the grandmother, the 

trustees were in fact hoping that the grandmother would use the money to 

adequately maintain the dependents.  The decision is flawed in two material 

aspects. 

  

27. Firstly, the trustees appear to have ignored the highly relevant considerations of the 

interested parties financial position, the age of the dependents and the extent of 
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dependency. By awarding the entire benefit to the grandmother, in effect leaves the 

other dependents out in the cold without any financial protection.   There is no 

condition or security attached to the payment requiring the grandmother to utilise 

the money to maintain the dependents.  Bearing in mind the purpose of section 

37C and the strong theme of dependency resonating through it, the trustees failure 

to consider the financial needs of the dependents materially flaws the decision in 

that the decision maker ignored a highly relevant consideration.    

 

28. Secondly, the decision of the trustees, effectively made payment based on the 

system of customary law.  Section 37C clearly states that “... notwithstanding 

anything to the contrary contained in  any law or the rules of a registered fund, any 

benefit payable by such a fund upon the death of a member shall. ... not form part 

of the assets of the estate of such a member” and be dealt with in the manner 

prescribed in this section. In other words, section 37C overrides the law of 

succession in all its forms.  If the right of testation of those subject to Roman-Dutch 

law can be modified by section 37C, there can be no objection to the statute doing 

likewise in relation to customary law.  There is no reason in law why the provisions 

of customary law should override the will of Parliament as expressed in section 

37C.  Moreover, even were customary law to apply it would have to be proven that 

it was indeed applicable to all the parties and that the relevant rule did indeed 

provide for an exclusive distribution to the paternal grandmother, a proposition 

which in itself seems somewhat doubtful. 

 

29. Thus, regardless of the law of succession, the rules of the fund, the wishes of the 

testator or any other system of law, the death benefit must be distributed in 

accordance with the provisions of section 37C.  The trustees have mechanically 

followed the customary law and excluded the complainant and in fact ignored the 

provisions of section 37C.  

 

30. The issue in law is clear.  The benefit must be paid and determined in terms of 



 Page 11 
 

section 37C(1)(a), in terms of which there must be an equitable distribution 

amongst the dependents.  The trustees have substituted and in effect made a 

distribution in terms of the customary law allegedly applicable to the complainant.  

This error in law together with the fact that the trustees ignored the dependency 

needs of the complainant and her three children renders  the decision unlawful. 

 

31. Not all errors of law are automatically reviewable. Discretionary powers are only 

reviewable on the grounds of mistake in law if the error distorts the nature or 

prevents the exercise of the discretion granted.  The Appellant Division in Union 

Government (Minister of Mines and Industries) v Union Steel Corporation (South 

Africa) Ltd 1928 AD 220 outlines this principle as follows: 

 
If a discretion is conferred by statute upon an individual and he fails to appreciate the nature 

of that discretion through a misreading of the Act which confers it, he cannot and does not 

properly exercise that discretion.  

 
32. The incorrect exercise of the discretion by the trustees through their misreading of 

the Act amounts to an improper exercise of power or maladministration of the fund 

by the trustees.  As a result of this, the complainant and her children have 

sustained prejudice.  The liability of the fund in this matter is analogous to delictual 

liability, in that the fund or its trustees have wrongfully and negligently exercised a 

discretion in a way causing harm to the complainant.  Had the delict not occurred, 

the complainant and the children would have received the entire benefit or a 

substantial portion of it. The appropriate relief for the complainant and her three 

minor children is to put them back in the position they would have been had the 

delict not been committed.  

 

33. There is no doubt that the grandmother was dependent on Mr Shabalala.  

Accordingly, to entirely exclude her would be unfair and contrary to the principles of 

section 37C.  However, in light of the evidence before me I am of the view that all 
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the dependents should equally share in the distribution.  That is, each dependent is 

entitled to 20% of the benefit.  Thus, the complainant and her three children are 

entitled to 80% of the death benefit.  Therefore, as at 18 April 1994 the complainant 

in her personal capacity plus her capacity as mother and guardian of the three 

minor children was entitled to R54,823.80 (80% of R68 529,75). She is also entitled 

to interest thereon at the rate of return of the fund. 

 

34. Insofar as the fund is a defined contribution fund and claims to have no reserves to 

pay this benefit, the fund does have certain remedies.  It may bring an action to 

recover the monies from the grandmother based on the principles of unjustified 

enrichment. Alternatively, the fund has a remedy in terms of section 2 of the 

Financial Institutions (Investment of Funds) Act 39 of 1984, in terms of which the 

trustees can be personally held liable.  Section 2 provides: 

 
A director, official, employee or agent of a financial institution or of a nominee company 

controlled by a financial institution who invests, keeps in safe custody or otherwise controls 

or administers any funds of the institution or any trust property held by or on behalf of the 

institution for any beneficiary or principal - 

 
(1) shall, in the making of an investment or in the safe custody, control or 

administration of those funds, observe the utmost good faith and exercise proper 

care and diligence; 

 

(2) shall, in the making of an investment or in the safe custody, control administration 

or alienation of the trust property, observe the utmost good faith an, subject to the 

terms of the instrument or agreement by which the trustee or agency concerned has 

been created, exercise the usual care and diligence required of a trustee in the 

performance or discharge of his powers and duties; and 

 

(3) shall not alienate, invest, pledge, hypothecate or otherwise encumber or make use 

of the funds or trust property or furnish any guarantee (whether or not, in the cases 

of an insurer, such guarantee is incorporated in a policy) in a manner calculated to 

gain directly or indirectly any improper advantage for himself or any other person at 
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the expense of the institution, trust, beneficiary or principal concerned. 

 
Financial institution, in turn is defined as: 

 
(1) any institution referred to in paragraph (a) and (b) of the definition of “financial 

institution” in section 1 of the Financial Services Board Act, 1990 (Act No. 97 of 

1990); 

(2) a pension fund organization registered in terms of the Pension Funds Act, 1956 (Act 

No. 24 of 1956), or a person contemplated in section 13B of the said Act 

 

 

Section 9 sets out the consequences for the failure to comply with section 2. It 

reads: 
 

Offences 
 

(1) A person who contravenes any provision of this Act or fails to comply with any 

provision thereof with which it is his duty to comply, is guilty of an offence and liable 

on conviction to a fine not exceeding R10,000 or to imprisonment for a period not 

exceeding 10 years or to both that fine and that imprisonment, and is in addition 

liable to the financial institution, trust beneficiary or principal concerned for any profit 

made by him and for any damage suffered by the institution, trust, beneficiary or 

principal as a result of the contravention or failure. 

 

(2) A court which convicts a director of a financial institution of an offence in terms of 

subsection (1) may, in addition to any penalty it may impose, order that the director 

shall not serve as a director of any financial institution for such period as the court 

may in the circumstances deem fit. 

 
35. The fund being a pension fund organisation as defined in section 1 of the Act, falls 

within the ambit of this particular Act.  In terms of section 2(a) any person who 

administers, “any funds” of the financial institution must observe utmost good faith 

and exercise proper care and diligence.  The trustees who made the decision in 

respect of the distribution in 1994, have failed to exercise proper care and diligence 



 Page 14 
 

when making this distribution.  Accordingly, they may be in breach of their statutory 

duties and can be held personally liable for any damages suffered by the fund or a 

beneficiary of the fund. 

 

36. Thus, in summary, the fund can recover the monies from the relevant trustees or 

the grandmother to the extent to which she has been unjustifiably enriched.  

Therefore, the remaining members of the fund ultimately will not bear the liability of 

the order of this tribunal. 

 

37. Accordingly, I make the following order: 

 

The fund is ordered to pay the complainant an amount of R54,823.80, 

together with interest thereon at the rate of return of the fund from 18 April 

1994 to date of payment, within 6 weeks of this determination.   

 

Dated at CAPE TOWN this 2nd day of February 2000. 

 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 
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